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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
) NO. 44660
Plaintiff-Respondent, )
) KOOTENAI COUNTY NO. CR 2012-1289
v. )
)
DOUGLAS B. MALAR, ) APPELLANT'S BRIEF
)
Defendant-Appellant. )
______________________________)
STATEMENT OF THE CASE
Nature of the Case
Douglas B. Malar appeals from the district court’s orders revoking his probation and
granting his Idaho Criminal Rule (hereinafter, Rule) 35 motion for reduction of sentence.  He
asserts that the district court abused its discretion by revoking his probation and by failing to
further reduce his sentence pursuant to the Rule 35 motion.
Statement of the Facts & Course of Proceedings
On January 22, 2012, an officer with the Idaho State Police attended to a vehicle that
appeared to be stuck in a snow bank.  (Presentence Investigation Report (hereinafter, PSI), p.3.)
2The driver, Mr. Malar, displayed symptoms of being under the influence of alcohol and failed the
field  sobriety  tests.   (PSI,  p.3.)   Mr.  Malar’s  breath  samples  recorded  results  of  .213  and  .189.
(PSI, p.3.)
Mr. Malar was charged with felony DUI and driving without privileges.  (R., p.34.)  He
pleaded guilty to the DUI charge and the district court imposed a unified sentence of five years,
with two years fixed, and the court suspended the sentence and placed Mr. Malar on probation
for a period of three years.  (R., p.49.)  In 2013, Mr. Malar admitted to violating several terms of
his probation and the district court revoked probation and retained jurisdiction.  (R., p.83.)
Following the period of retained jurisdiction, the court again suspended the sentence and placed
Mr. Malar on probation.  (R., p.89.)
Mr. Malar was subsequently found to have violated the terms of his probation later in
2013, and the district court continued Mr. Malar on probation with the additional term of 90 days
of local jail time with work release privileges.  (R., p.124.)  In June, 2014, the State filed a report
of probation violation alleging more violations of the terms of Mr. Malar’s probation.
(R., p.134.)  Mr. Malar admitted to the violations and the district court continued his probation
with  the  additional  term  that  Mr.  Malar  enroll  and  complete  Kootenai  County  Drug  Court.
(R., p.161.)
In November, 2014, the State again filed a report of probation violation, alleging that
Mr. Malar was terminated from Drug Court, had consumed alcohol, failed to provide urinalysis
tests,  failed  to  appear  for  a  Drug  Court  hearing,  failed  to  meet  his  probation  officer,  and
absconded.  (R., p.165.)  Mr. Malar admitted to the violations and the district court revoked
probation and executed the underlying sentence.  (R., p.196.)  Mr. Malar subsequently filed a
3Rule 35 motion for reduction of sentence, which the district court granted by reducing the
sentence to four years, with two years fixed.  (R., p.210; 212.)
Mr.  Malar  did  not  initially  appeal  from  any  of  the  district  court’s  orders.   However,
pursuant to a petition for post-conviction relief, the district court re-entered the orders revoking
probation and granting the Rule 35 motion in order for Mr. Malar to appeal.  (R., pp.220, 226.)
Mr. Malar appealed.  (R., p.228.)
ISSUES
1. Did the district court abuse its discretion when it revoked Mr. Malar’s probation and
executed his sentence?
2. Did  the  district  court  abuse  its  discretion  when  it  failed  to  further  reduce  Mr.  Malar’s
sentence?
ARGUMENT
I.
The District Court Abused Its Discretion When It Revoked Mr. Malar’s Probation And Executed
His Sentence
A district court’s decision to revoke probation will not be overturned on appeal absent a
showing that the court abused its discretion. State v. Sanchez, 149 Idaho 102, 105–06 (2009)
(citing  State  v. Lafferty, 125 Idaho 378, 381 (Ct. App. 1994).  In reviewing the court's
discretionary  decision,  this  Court  conducts  an  inquiry  to  determine  whether  the  court  correctly
perceived the issue as one of discretion, acted within the boundaries of such discretion and
consistently with the applicable legal standards, and reached its decision by an exercise of
reason. Id.  Mr. Malar submits that the district court failed to reach its conclusion by an exercise
of reason because he was making progress in Drug Court and in his programming.
4At the disposition hearing, counsel for Mr. Malar requested that the district court consider
another period of retained jurisdiction.  (1/9/15 Tr., p.5, Ls.21-23.)  Mr. Malar believed that he
was making progress in Drug Court and was “starting to get under control, realizing that he’s in a
recovery state.”  ((1/9/15 Tr., p.6, Ls.1-4.)  Mr. Malar addressed the court at disposition, stating,
You Honor, in my time in the drug court program, I participated in Release
Prevention, MRT and Alcoholics Anonymous.  Through those programs, I began
to experience a change.  Those around me noticed it first, but once it was pointed
out to me, I realized what was going on.  I realized that I was in recovery.
I used the tools that I was learning to help me get through situations that would
have led me to drinking in the past.  When I did relapse, I admitted it right away
and  doubled  my  efforts.   I  believe  that,  if  I’d  been  allowed  to  continue  the
program, that today I would be close to receiving my 90-day chip from Alcoholics
Anonymous.
Your Honor, I’m asking for a retained jurisdiction so that I can continue the
recovery path.  My family and my employers both like the changes that they saw
in me from the program finally clicking for me, and that’s why I have more
support from them now than I ever had before.
I  know  that  I’ve  made  mistakes,  and  I  accept  full  responsibility  for  them.   I’m
asking for a chance to continue my recovery, not only for myself, but for my
family as well.
(1/9/15 Tr., p.7, L.4 – p.8, L.2.)
Because Mr. Malar believed that he was making progress, had been attending
programming and learning tools to confront his addiction, and was receiving support from his
family and employers, who were seeing progress in him, Mr. Malar submits that the district court
abused its discretion by revoking probation because another period of retained jurisdiction would
have better allowed him to continue programming and treatment.
5II.
The District Court Abused Its Discretion By Failing to Further Reduce Mr. Malar’s Sentence
An order denying a motion for reduction of a sentence under Rule 35 is reviewed for an
abuse of discretion. State v. Hillman, 143 Idaho 295, 296 (Ct. App. 2006).  If the sentence is
found to be reasonable at the time of pronouncement, the defendant must then show that it is
excessive in view of the additional information presented with the motion for reduction. Id.  In
reviewing a court’s discretionary decision, this Court conducts an inquiry to determine whether
the court correctly perceived the issue as one of discretion, acted within the boundaries of such
discretion and consistently with the applicable legal standards, and reached its decision by an
exercise of reason. Sanchez, 149 Idaho at 105–06.  Because treatment was a better option for
Mr. Malar that incarceration, Mr. Malar submits that the court did not reach its decision through
an exercise of reason.
Mr. Malar testified at the Rule 35 hearing.  He testified that he had requested treatment
but he was currently in the RDU united and needed to be placed in minimum security in order to
attend any classes, including Alcoholics Anonymous and church services.  (Rule 35 Tr., p.8,
Ls.1-4.)   It  could  take  up  to  four  weeks  to  complete  that  process.   (Rule  35  Tr.,  p.8,  Ls.5-7.)
Mr. Malar had come up with a program schedule in order to obtain the treatment he desired.
(Rule 35 Tr., p.9, Ls.2-19; PSI, p.60.)
Mr. Malar acknowledged his difficulties with the Drug Court program, but stated that his
attitude had changed and so had his support group.  (Rule 35 Tr., p.10, Ls.2-9.)  Mr. Malar’s wife
and pastor were present during the Rule 35 hearing to show support and do show that they would
hold him accountable.  (Rule 35 Tr., p.10, Ls.8-12.)  Mr. Malar also knew that he need relapse
treatment so that he did not continue the same cycle as before.  (Rule 35 Tr., p.10, Ls.14-18.)
6Mr.  Malar  asked  the  court  to  reconsider  his  sentence  for  three  reasons:   First,  he  never
had the chance to complete an intensive outpatient treatment.   (Rule 35 Tr.,  p.11, Ls.1-2.)   He
had served over 600 days in jail and only 84 were in a treatment facility at his rider.  (Rule 35
Tr.,  p.11,  Ls.1-9.)   Second,  he  recently  had  some  changes  in  his  life.   He  had  recently  gotten
married and his wife was a “big supporter of my sobriety and plans to help in every way possible
with  my  recovery,  from  driving  me  to  treatment  to  calling  my  sponsor  when  I’m  close  to
relapsing.”  (Rule 35 Tr., p.12, Ls.12-15.)  Mr. Malar stated that he committed the instant DUI
when he was “acting like a bachelor.  I worked out of town.  I had no ties to a home, and when I
returned to the area I stayed at whatever hotel was closest to the bar that I was planning to drink
at.”  (Rule 35 Tr., p.12, Ls.6-11.)  Mr. Malar also recently had a child and needed to be there to
help raise his child.  (Rule 35 Tr. p.12, Ls.15-25.)  Further, Mr. Malar’s uncle was suffering for
cirrhosis of the liver and cancer caused by lifelong alcoholism and he wanted to see his uncle
before he died and wanted to attend his funeral.  (Rule 35 Tr., p.11, L.23 - -p.12, L.2.)  He
wanted to make sure that he learned from his uncle’s situation.  (Rule 35 Tr., p.12, L.1-3.)
Finally, Mr. Malar believed that “a year and a half to two years of time served is a fair
and adequate punishment” for the crime in this case.  (Rule 35 Tr., p.13, Ls.1-9.)  He stated that
he was extremely remorseful for his crime and realized that he could have killed someone.  (Rule
35 Tr. p.13, Ls.10-16.)  He no longer wanted to drink.  (Rule 35 Tr. p.13, Ls.21-23.)  Mr. Malar
therefore asked the court to reduce his sentence to “a year and a half flat with credit for time
served or two years flat with any jail time suspended and I be returned to probation with a
stipulation that I complete my treatment in a specified amount of time.”  (Rule 35 Tr., p.13, L.23
– p.14, L.3.)  Finally, if probation was not acceptable, he asked that he be allowed to finish his
sentence at work release in Kootenai County.  (Rule 35 Tr., p.14, Ls.4-8.)
7Considering Mr. Malar’s desire to intensive outpatient treatment, the changes he had
made to his life, the support he had from his family, and his remorse, Mr. Malar submits that the
district court abused its discretion by failing to further reduce his sentence so that he could be on
probation or work release so that he could obtain treatment and provide for his family.
CONCLUSION
Mr. Malar respectfully requests that this Court reduce his sentence as it deems
appropriate.  Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 26th day of June, 2017.
_________/s/________________
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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